IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.787 OF 2023

DISTRICT : SOLAPUR
SUBJECT : SENIORITY LIST

Shri Ankush Rama Deokar.
Age : 51 years, Working as Sectional

Residing at- 48/2 Old Santosh Nagar,

)
)
Engineer, PW Division No. 2, Solapur, )
)
Jule Solapur, District : Solapur — 413004. )
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Versus

1. State of Maharashtra,
Through Principal Secretary,
PWD Mantralaya, Mumbai — 400032.

)
)
)
2. Shri Suryakant G. Kumbhar )
Working as Deputy Engineer )
Working at- P.W.Project (Privatization) )
Sub-Division, Pune - 411014. )
)
)
)
)

3. Shri Shripad M. Balshetwar
Working as Deputy Engineer
Working at- P. W. Sub-Division-4,

Pune - 411004. ...Respondents

Shri D.B. Khaire, Advocate for Applicant.
Ms. S.P. Manchekar, Chief Presenting Officer for Respondent No.1.
Shri S.S. Dere, Advocate for Respondent Nos.2 & 3.

CORAM : Smt. Justice Mridula Bhatkar, Chairperson
Shri Debashish Chakrabarty, Member-A

Reserved on: 12.06.2024
[

Pronounced

on ¢ 11.11.2024

PER : Shri Debashish Chakrabarty, Member-A
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JUDGEMENT

1. The Applicant who is working in the cadre of ‘Sectional Engineer,
PWD’ at Solapur has invoked provisions of ‘Section 19’ of ‘The
Administrative Tribunal Act, 1985” to challenge the provisional ‘Final
Seniority List’ of cadre of ‘Junior Engineers (Civil PWD’ published on
15.06.2023 and also seeks promotion to cadre of ‘Sub-Divisional Officer,
PWD’ along with ‘Deemed Date’; as he stands superseded by few juniors

in particular ‘Respondent No.2’ and ‘Respondent No.3’.

2. The learned Advocate for Applicant stated that Applicant belongs to
‘NT(A) Category’. The Applicant came to be appointed in 1996 along
with ‘810 Junior Engineers (Civil)’ on ‘Contract Basis’ by ‘Revenue &
Forest Department’ under ‘Earthquake Rehabilitation Programme’ for
‘Construction of Houses’ which had been destroyed in Latur, Osmanabad

& Solapur Districts.

3. The learned Advocate for Applicant then stated that as per terms
and conditions in ‘Revenue & Forest Department GR dated 14.07.1998’;
all ‘810 Junior Engineers (Civil)’ including Applicant were appointed on
‘Contract Basis’ under ‘Earthquake Rehabilitation Programme’; but later
they came to be absorbed on cadre posts of ‘Junior Engineers (Civil)’ in (i)
‘PWD’, (ii) Irrigation Department’ and (iii) ‘Water Supply & Sanitation

Department’.

4. The learned Advocate for Applicant thereupon mentioned that
Applicant came to be appointed on cadre post of ‘Junior Engineer (Civil),
PWD’ by ‘Appointment Order’ dated 16.06.1999. The ‘Date of Joining’ of
Applicant on cadre post of ‘Junior Engineer (Civil) PWD’ was 17.06.1999
had been incorporated in ‘Final Seniority List’ of ‘Junior Engineers (Civil)
PWD’ which was published on 24.08.2006. The Applicant was shown to
have joined on 17.06.1999 on cadre post of ‘Junior Engineer (Civil) PWD’
based on ‘Appointment Order’ dated 16.06.1999.
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S. The learned Advocate for Applicant further submitted that the
‘Draft Seniority List’ of ‘Junior Engineers (Civil) PWD’ which was
published on 24.05.2005 had included all those who had joined during
the period of 01.04.1996 to 31.03.2003. Subsequently, it was finalized
on 24.08.2006 after inviting Objections & Claims from all those serving
in cadre posts of Junior Engineers (Civil PWD’. The placement of
Applicant was shown at ‘Sr. No.423’ in this ‘Final Seniority List’
published on 24.08.2006 which was based on ‘Appointment Order’ dated
16.06.1999 and his joining on cadre post of ‘Junior Engineer (Civil) PWD’
on 17.06.1999. Hence, placement of Applicant in ‘Final Seniority List’
published on 24.08.2006 was based on ‘Date of Joining’ in cadre post of
‘Junior Engineer (Civil) PWD’ on 17.06.1999.

6. The learned Advocate thereupon submitted that thereafter no other
‘Seniority List’ of ‘Junior Engineers (Civil PWD’ came to be published
and thus, placement of Applicant had remained at ‘Sr. No.423’ till
belated publication of provisional ‘Draft Seniority List’ of ‘Junior
Engineers (Civil) PWD’ on 13.07.2022. Thereafter, considering this
revised provisional ‘Draft Seniority List’ of Junior Engineers (Civil) PWD’
published on 13.07.2022; necessary details were obtained on 12.08.2022
& 23.08.2022 from all ‘Regional Offices’ of PWD about ‘Junior Engineers
(Civil) PWD’ who were to be included in “Zone of Consideration’ for
promotion to cadre of ‘Sub-Divisional Officer, PWD’. The name of
Applicant was accordingly included at ‘Serial No.21’ in “Zone of
Consideration’ and thus, it was expected that Applicant will get promoted

to cadre of ‘Sub-Divisional Officer PWD’.

7. The learned Advocate for Applicant then proceeded to highlight
specific facts relating to supersession of Applicant at time of promotion to
cadre of ‘Sub-Divisional Officer, PWD’ by highlighting that office of ‘Chief
Engineer, PWD; Pune’ had submitted requisite information to ‘Principal
Secretary, PWD’ wherein name of Applicant was included as per

placement shown at ‘Sr.No.423’ in provisional ‘Draft Seniority List’ of
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‘Junior Engineers (Civill PWD’ published on 13.07.2022. However,
surprisingly Applicant was not promoted and few other ‘Junior
Engineers’ (Civil)’ who were placed below Applicant in this provisional
‘Draft Seniority List’ published on 13.07.2022 came to be promoted to
cadre of ‘Sub-Divisional Officer, PWD’.

8. The learned Advocate then contented that while provisional ‘Draft
Seniority List’ of Junior Engineer (Civill PWD’ was published on
13.07.2022, the respective placements should have been based on ‘Date
of Joining’ in cadre posts of ‘Junior Engineers (Civil) PWD’, but instead
especially in respect of Respondent No.2 and Respondent No.3, it was
selectively done based on their ‘Dates of Appointment Order’ and not
their ‘Date of Joining’. Thereafter; Respondent No.2 and Respondent
No.3 were even promoted to cadre of ‘Sub-Divisional Officer, PWD’ by
‘Government Order’ dated 16.12.2022 of PWD. After giving promotions
to Respondent No.2 and Respondent No.3, the ‘Principal Secretary, PWD’
again published revised provisional ‘Draft Seniority List’ on 03.02.2023 of
Junior Engineers (Civil) PWD’. In this revised provisional ‘Draft
Seniority List’” published on 03.02.2023 by PWD, the placement of
Applicant was brought down to ‘Sr.No.688’. The ‘Date of Joining’ of
Applicant was also changed from 17.06.1999 to 01.03.1999, when
Applicant had not even been appointed on cadre post of ‘Junior Engineer
(Civil) PWD’ as is evident from the fact that ‘Appointment Order’ had
been issued to Applicant on 16.06.1999 and then he had joined on
17.06.1999. So also in respect of many others who had not even
received their ‘Appointment Orders’ for appointment to cadre post of
‘Junior Engineer (Civil) PWD’, for all of them ‘Date of Joining’ came to be
shown as 01.03.1999.

9. The learned Advocate for Applicant emphasized that Applicant had
thereupon made representation on 06.02.2023 to ‘Principal Secretary,
PWD’ pointing out these factual errors and inherent deficiencies in

revised provisional ‘Draft Seniority List’ of ‘Junior Engineers (Civil) PWD’
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published on 03.02.2023. However, the representation of Applicants
submitted on 06.02.2023 has still not been decided by “Principal
Secretary, PWD’.

10. The learned Advocate for Applicant contended that name of
Applicant had been initially included at ‘Sr.No.21’ in “Zone of
Consideration’ for promotion to cadre of ‘Sub-Divisional Officers, PWD’
yet ‘Principal Secretary, PWD’ did not consider Applicant to be eligible for
promotion to cadre of ‘Sub-Divisional Officer, PWD’ because in
provisional ‘Draft Seniority List’ published on 13.07.2022, the position of
Applicant was surreptitiously changed to detriment thus depriving him of
promotion to cadre of ‘Sub-Divisional Officer, PWD’. The ‘Principal
Secretary, PWD’ had shown the placements of Respondent Nos.2 &
Respondent No.3 in provisional Draft Seniority List’ published on
13.07.2022 to be respectively at ‘Sr. No.650’ and ‘Sr. No.690’ but within
period of some days, their placements came to be modified and
Respondent No.2 and Respondent No.3 were shown at ‘Sr.No.569-A’ and
‘Sr.No.570-A’. Thereafter, the ‘“Principal Secretary, PWD’ quickly
conducted ‘DPC’ to even promote Respondent No.2 and Respondent No.3
to cadre of ‘Sub-Divisional Officer, PWD’ whereas case of Applicant was
not considered although he was all along senior to ‘Respondent No.2’ and
‘Respondent No.3’ in cadre post of ‘Junior Engineer (Civil) PWD’ based on
‘Date of Joining’ which was 17.06.1999 and ‘Final Seniority List’
published on 24.08.2006. Further, in provisional ‘Final Seniority List’
published on 15.06.2023 by PWD, the ‘Date of Seniority’ of Applicant
even stood changed to 01.03.1999 when actual ‘Date of Joining’ of
Applicant in cadre post of ‘Junior Engineer (Civil) PWD’ was 17.06.1999.

11. The learned Advocate for Applicant thereupon relied on ‘Clause 8’,
‘Clause 9’ and ‘Clause 11’ of PWD GR dated 15.05.2019 which reads as

follows :-
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“¢. Relidiame BRAESE JAARLE g1 Jda waw-Arl &xb =6l TAHAR B, Adsitee Faa Fa
fERE 936, JdRd HAA-ARA! [eidiadel & 36 BRI BREATHU AACAE  HIOATH
WawEel/FHsR s fba HA A 3 BRFRRRH AAALEGER A HHA-AR e SR &

b @t foroter Suarn ot siftreer et Prgat uittes-aisn @i, ”

Q. Jdftd HHT-TR HEFRAHU AHQLEA HEAER, FAMLEN UGERIH Ul Al & UGER Fo),
e e fivad Bga. e Ao FEicRidie el SUwdd HIUE H ER AFIR AE.
e FHAR, AAQALEE HRAIAA T 30T e Scicl Baal- el BT AHST AT,
aaa, gdten Jaan aet, daatiidad, 3ot A e femonen Haita Fresda agd sesa gide.

99. AT LA AT BIATE! 31 it et SR g, ”’

The learned Advocate further referred to ‘Para 3(2)(A)’ and ‘Para

4(A)’ of GAD GR dated 21.10.2011 which are about comprehensive ‘Policy

13.

Guidelines’ regarding preparation and publication of ‘Seniority Lists’ of

‘Government Servants’ and reads as under :-

“3(R)(31) 3nehen aoft ufies welt sifaw (Final) Wl gé@ie afl gegl sienet ategget

(Provisional) ARzt AOR HRAE! fERE 835 o a uiies wrwa A3 . Dac &l Asitd auid
frafa wWed , weAa, @ s fufga Aot Bygaa stted/sdar-ata Faae et dega

sifaRRaa (Provisional Additional) AR @R &t URies &,

“Q(3) S ACARIE RIS Y P 3R el seRia Frngar sriag!
FRIA T YA SASARIHRAGHT TNt a&ict 3(30) /(@) /(B)/(3) FAR 3fera FRIAE! widt.”?

The learned Advocate for Applicant then relied on contents of

‘Affidavit-in-Reply’ dated 29.08.2023 filed on behalf of Principal Secretary,
PWD’ and specifically referred to ‘Rule 2(c)’ and Rule 3(1)’ of ‘Maharashtra

Civil Services (Regulation of Seniority) Rules 1982°, which are as

reproduced below:-

“2(c). “batch” means the list sent by the Commission or Selection

Committee to the appointing authority by a single recommendation
letter in proportion to the number of posts requisitioned for direct
recruitment or nomination to make appointment on that post, cadre
or service.

Explanation : Recommendation made by a single recommendation
letter shall be treated as one batch and recommendation made by an
another recommendation letter shall be treated as second batch.

General principles of seniority —
(1) Provided also that, in accordance with the provisions made

regarding permanent absorption, if any Government Servant, on
his own request, is permanently absorbed in another post, cadre
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or service governed by another appointing authority, other than
the post, cadre or service governed by original appointing
authority, then earlier service of such Government Servant shall
not be reckoned as a continuous service for the purpose of
seniority in the absorbed post, cadre or service. The seniority of
such Government Servant shall be determined on the date from
which he is appointed by absorption to another post, cadre or
service.”

13. The learned Advocate for Applicant also relied to contents of GR of
‘Revenue & Forest Department (Earthquake Rehabilitation Cell) dated
14.07.1998’ regarding absorption of 810 ‘Junior Engineers (Civil)’ who
had been appointed on ‘Contract Basis’ under ‘Earthquake Rehabilitation
Programme’ to cadre posts of Junior Engineers (Civil)’ in (i) PWD’, (ii)

Trrigation Department’ and (iii) ‘Water Supply & Sanitation Department’.

14. The learned Advocate for Respondent Nos. 2 & Respondent No.3
on the other hand stated that after taking into due consideration
‘Objections’ & ‘Claims’ regarding revised provisional ‘Draft Seniority List’
published on 03.02.2023 by PWD and in accordance with the terms and
condition of Government Resolution dated 14.07.1998 of ‘Revenue and
Forest Department (Earthquake Rehabilitation Cell)’ as also common
‘Seniority List’ of ‘Junior Engineers (Civil)’ published by Government
Circular dated 23.09.1998 of Revenue and Forest Department
(Earthquake Rehabilitation Cell)’ the provisional ‘Final Seniority List’ of
‘Junior Engineers (Civil)’ came to be published by Government Circular
dated 15.06.2023 of PWD.

15. The learned Advocate for Respondent No.2 and Respondent No.3
further submitted that they could not take objection earlier about their
placements in ‘Draft Seniority List’ of Junior Engineers (Civil) PWD’
which was published on 24.05.2005 in respect of those who had joined
from 01.04.1996 to 31.03.2003 based on which ‘Final Seniority List’ had
been published on 24.08.2006 by PWD. So, since that time fixing of
seniority of Respondent Nos.2 & Respondent No.3 had remained under

consideration of PWD as it was pending with GAD who did not take any
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final decision about fixing seniority of Respondent No.2 & Respondent
No.3. Hence, Respondent No.2 & Respondent No.3 as well ‘Association of
Junior Engineers (Civil) PWD’ had submitted various representations in
2014 in this regard to ‘Principal Secretary, PWD’. However, as ‘Principal
Secretary, PWD’ had not taken any definitive action in consultation with
GAD; the Respondent No.2 and Respondent No.3 had to file Original
Application No.1051 of 2015; wherein by Judgment dated 06.08.2019
the Principal Secretary, PWD’ was directed to decide within ‘Four
Months’ the pending representations of ‘Respondent No.2” and

‘Respondent No.3’.

16. The learned Advocate for ‘Respondent No.2’ and ‘Respondent No.3’
then stressed that while preparing ‘Select List’ for promotion to cadre of
‘Sub-Divisional Engineers, PWD’, the provisional ‘Draft Seniority List’ of
‘Junior Engineers (Civil PWD’ published on 13.07.2022 was considered
by ‘“Principal Secretary, PWD’ wherein the revised placements of
‘Respondent No.2’ and ‘Respondent No.3’ had been shown at ‘Serial
No0.569-A’ and ‘Serial No.570-A’. Hence, contention of Applicant about
being superseded is out rightly denied being factually incorrect as he was
not senior to ‘Respondent No.2’ and ‘Respondent No.3’ at the time of

promotion to cadre of ‘Sub-Divisional Officer, PWD’.

17. The learned CPO per contra submitted it was in view of increasing
number of representations received from ‘810 Junior Engineers (Civil)’
who had initially been appointed on ‘Contract Basis’ under ‘Earthquake
Relief Programme’ by Revenue & Forest Department about re-fixation of
their seniority upon absorption in cadre posts of ‘Junior Engineer (Civil)
PWD’ based on terms and conditions of the ‘Revenue and Forest
Department (Earthquake Rehabilitation Cell) Government Resolution
dated 14.07.1998” and common ‘Seniority List’ published vide Revenue
and Forest Department Government Circular dated 23.09.1998; the
‘Principal Secretary, PWD’ decided to obtain requisite information by
Letters dated 12.08.2022 and 23.08.2022 from all ‘Regional Offices’ of
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PWD in prescribed format of all those who were serving in cadre post of
Junior Engineers (Civil) PWD’ of PWD. Accordingly, information of all
those from ‘810 Junior Engineer (Civil’ who had subsequently joined
upon absorption in cadre posts of ‘Junior Engineers (Civil PWD’ were
received from ‘Regional Offices’ of PWD as also individuals Objections &
Claims about provisional ‘Draft Seniority List’ published on 13.07.2022
from several Junior Engineers (Civil) PWD’ who were appointed earlier on
‘Contract Basis’ under the ‘Earthquake Rehabilitation Programme’ by
Revenue & Forest Department. So, after due scrutiny of all such
Objections & Claims, the revised provisional ‘Draft Seniority List’ of cadre
of Junior Engineers (Civill PWD’ came to be published by Government

Circular dated 03.02.2023 of PWD.

18. The learned CPO clarified that although Applicant had joined in
cadre post of ‘Junior Engineer (Civil) PWD’ on 17.06.1999 as per the
provisions of ‘Rule 3’ & ‘Rule 4’ of ‘Maharashtra Civil Services (Regulation
of Seniority) Rules 2021’, the seniority of Applicant has now been fixed as
01.03.1999.

19. The learned CPO in this regard drew attention to provisions of the
‘MCS (Regulation of Seniority) Rules 2021’°, especially ‘Rules 4(2)(a)’ and

‘Rule 4(4)(a)’ which reads as follows :-

“Rule 4(2)(a) : Original Recommendation List — Where the direct recruits
selected as per the Original Recommendation List in the same batch,
report for duty on different dates and if the actual dates on which they
are joined are not chronologically in conformity with their inter se
seniority as provided in para (i) of sub clause (I) of clause (b) of sub-rule
(2) of rule (3), the recruit higher in rank but joining for duty later than
his junior shall be assigned with a deemed date of appointment, the date
on which the recruit lower in rank joins for duty. However, the recruit
higher in rank shall join the duty within the prescribed time-limit, as
appointment to the post of direct recruitment is not admissible, after a
prescribed time limit of joining.”

“Rule 4(4) (a) : Where tow or more Government Servants who are eligible
for promotion to any higher posts, cadre or service according to the
concerned Select List are promoted to such higher post, cadre or service
and if the actual dates on which such, Government servants join for duty
in such higher posts, cadres or service are not chronologically in
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conformity with their inter-se seniority as provided in sub-clause (II) of
clause (b) of sub-rule (2) of Rule 3, the senior person, who joins for duty
later than his junior within prescribed time-limit, shall be assigned, the
date on which the junior joins for duty, as a deemed date of
appointment.”

20. The learned CPO finally submitted that as ‘Date of Joining’ of
Applicant and others in cadres posts of ‘Junior Engineers (Civil) PWD’
was different; therefore a common ‘Date of Joining’ has now been
assigned to many ‘Junior Engineers (Civil) PWD’ as per these provisions

of ‘MCS (Regulation of Seniority) Rules 2021".

Assessment

21. The case of Applicant thus delicately balances on legal validity of
terms and conditions specified in ‘Revenue & Forest Department
(Earthquake Rehabilitation Cell) GR dated 14.07.1998’ regarding fixation
of seniority of ‘810 Junior Engineers (Civil)’ upon their absorption in
cadre posts of Junior Engineers (Civil) PWD’. The Applicant as well as
Respondent No. 2 & Respondent No. 3 share the common legacy of
having worked earlier on ‘Contract Basis’ under ‘Earthquake
Rehabilitation Programme’ of Revenue & Forest Department but before

joining on cadre posts of ‘Junior Engineers (Civil) PWD’.

22. The terms and conditions about absorption of Applicant as well as
Respondent No.2 and Respondent No.3 in cadre posts of ‘Junior
Engineers (Civil) PWD’ was outcome of an executive decision which was
incorporated in ‘Revenue & Forest Department (Earthquake
Rehabilitation Cell) GR dated 14.07.1998’ and included (a) ‘Exemption
from Written Examination’ (b) ‘Relaxation of Age Limits’, etc. as they were
already serving on ‘Contract Basis’ under ‘Earthquake Rehabilitation
Programme’ of Revenue & Forest Department. The relaxation of major
terms and conditions for absorption of these ‘810 Junior Engineers
(Civil)’ as included in ‘Revenue & Forest Department (Earthquake

Rehabilitation Cell) GR dated 14.07.1998’ are reproduced below :-
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“(9) #]PU YTieret BRIBHT BAE! TER AAAT A B SMHIAT AZRIE, QAR BIRIHA TAHU AdA
HURA R - 3 aiueed aeiea et awvera adt.

(R) 3®U JATHA HRIGAIANA B AR BRI RN €90 BHetss sifdrEiciien Fetares the avenzn
3Nt I v AT

(3) W A FA Bers 3tfdEiicn Al ABAFAR TR, Adstees aiem@ [amt, arlt gras a Fawmsat
faetot 3t 3= R gon-=nt ugiar Frgemt Juend =t

1 oI STHTE AaRg Hetts BRI MBI A AHGS HUIEBRAT FCHTHHAT! BT HR0
T -

(9) AR Fhrs ABEiiR Fedl Jht aR TR AFA @ ot JN TR, AT [Hwt @ aro
Y31 a ¥l fae1en ART FAERIE, QUG SMEURTHIE BRRA A ABEHSD (3a1. BRI, FW F
R FgEizes) Alen Teivdid A5, A SHed JAHA Ad At [aet 2 e sidriciEn @iwws
3ucreel Reb Uaiar SAAuw Hclcl. IO AR delet s A AUERIER SR 3REAR N aar war.

*®R) e fafgd deicen oo gee @ AETH @RS 3w FEEsEm by swacta
(AR) AT AR AAYD! FRUAA AR, 1A AAED! 6l H&Ab HCHIAG! U 3Actet Stedl
It faawa endt.

(3) TR Fhre MR RATATRIA AATD! QOE0 Fdisl ARG Agdet, Al BRIER
JRRATAR Gt Beicll A BOAIE e HeoR @,

(®) A A plere BRI fiiga FemEea e 2rE 3t @ aE Fokgr Rifta s
A 3BA.  TICTHHA AHUH! HIAG AU LN stiepurya 94 i Hdftaien gor giwid se
Tl 3t 99 Radid 8ok BIUIR AR, = AAUD! IE BUAMd Adicl, A RAH FAE HIA A@. 99
feaart=n [iga Aedia gor gon-Ai= SNNTATA SUtSdl BRI AR

(8) T ste sfdaE etis 93 A, 9]0 Ash e i a Jfed eRvIE A[.  BIE BAEY
Bt MR aFRd a3 AR, A HBU AR HRIGHATNA Setct Adl el Hienauta

gl Rifdrelieseu srvaE ama.”

23. The staggered process of absorption of 810 ‘Junior Engineers
(Civil’ who had been earlier appointed on ‘Contract Basis’ under
‘Earthquake Rehabilitation Programme’ of ‘Revenue & Forest
Department’ was expected to be completed by (i) PWD’, (ii) ‘TIrrigation
Department’ & (iii) ‘Water Supply & Sanitation Department’ by placing
reliance on common ‘Seniority List’ published by ‘Revenue & Forest
Department (Earthquake Rehabilitation Cell) Government Circular dated
23.09.1998’ although it had included only basic details such as (1)
Sr.No. (ii) Name (iii) Date of Birth, (iv) Date of Joining, (v) Backward Class
Category relating to earlier service rendered by these ‘810 Junior
Engineers (Civil)) appointed under ‘Earthquake Rehabilitation

Programme’ of ‘Revenue & Forest Department’.



12 0.A.787/2023

24. The common ‘Seniority List’ published by ‘Revenue & Forest
Department (Earthquake Rehabilitation Cell) Government Circular dated
23.09.1998’ was thus intended to be used only as reference document at
the time of completion of staggered process of absorption of ‘810 Junior
Engineers (Civil) PWD’ on cadre posts of ‘Junior Engineers (Civil) PWD’.
However, crucial milestone in this spreadent exercise was issue of
‘Appointment Letters’ to each such ‘Junior Engineers (Civil) PWD’ based
on availability of posts as per Roster of Reservations’. The 810 ‘Junior
Engineers (Civil)” who received ‘Appointment Letters’ were thereupon
required to join within 15 days; so as to retain their inter-se placement in
common ‘Seniority List’ published vide ‘Revenue and Forest Department

(Earthquake Rehabilitation Cell) Government Circular dated 23.09.1998".

25. The common ‘Seniority List’ published by ‘Revenue & Forest
Department (Earthquake Rehabilitation Cell) Government Circular dated
23.09.1998’, as is evident was standalone document more in the form of
‘Tabular Chart’ giving basic personal details of ‘810 Junior Engineers
(Civil)” who had earlier served on ‘Contract Basis’ under ‘Earthquake
Rehabilitation Programme’ of ‘Revenue and Forest Department’.
Imperative to observe is that sanctity of placements of ‘810 Junior
Engineers (Civil)’ in common ‘Seniority List’ published by ‘Revenue &
Forest Department (Earthquake Rehabilitation Cell) Government Circular
dated 23.09.1998 was never maintained as it was rendered redundant
right away when Final Seniority List’ of ‘Junior Engineers (Civil) PWD’
was published on 24.08.2006 by PWD based on their ‘Date of Joining’
which included Applicant as well as ‘Respondent No.2’ & ‘Respondent
No.3’. The TFinal Seniority List’ of ‘Junior Engineers (Civil PWD’
published on 24.08.2006 included all those who had joined on cadre
posts of ‘Junior Engineers (Civill PWD’ during the period from
01.04.1996 to 31.03.2003. The Applicant who had joined on 17.06.1999
was given placement at ‘Sr.No.423’ whereas Respondent No.2 who joined
on 21.06.1999 was shown with placement at ‘Sr.No.471’ and Respondent
No.3 who joined later on 28.06.1999 was given placement at ‘Sr.No.511".
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Therefore, in this ‘Final Seniority List’ of Junior Engineers (Civil) PWD’
published on 24.08.2006 by PWD did not ab-initio maintain the ‘Inter-se
Seniority’ of 810 ‘Junior Engineers (Civil)’ based on common ‘Seniority
List” published by ‘Revenue & Forest Department (Earthquake
Rehabilitation Cell) Government Circular dated 23.09.1998’ as per their
initial appointment as ‘Junior Engineers (Civil)’ on ‘Contract Basis’ under
‘Earthquake Rehabilitation Programme’ of Revenue & Forest Department.
The principles of ‘Inter-Se seniority’ of ‘810 Junior Engineers (Civil)’
which had been suggested therein were only in form of ‘Administrative
Instructions’ issued by ‘Revenue & Forest Department (Earthquake
Rehabilitation Cell) Government Circular dated 23.09.1998°. The
‘Revenue & Forest Department (Earthquake Rehabilitation Cell)
Government Circular dated 23.09.1998” had directed that ‘Inter-Se
Seniority’ of 810 Junior Engineers (Civil)’ would stand protected if they
were to join on cadre posts of ‘Junior Engineers (Civil)’ in (i) ‘PWD’, (ii)
Irrigation Department’ and (iii) Water Supply and Sanitation
Department’ within 15 days of receiving their ‘Appointment Letters’.
Therefore, had this principle been observed from the very beginning then
(@) Respondent No.2 who was appointed on ‘Contract Basis’ on
21.04.1995 with placement at Sr.No.388 & (b) Respondent No.3 who was
appointed on ‘Contract Basis’ on 05.04.1995 with placement at
Sr.No0.351 as per ‘Inter-Se Seniority’ of 810 ‘Junior Engineers (Civil)’ in
common ‘Seniority List’ published vide ‘Revenue and Forest Department
(Earthquake Cell) Government Circular dated 23.09.1998’ upon receiving
their ‘Appointment Letters’ and if they had indeed joined within 15 days;
then naturally both should have been placed much above Applicant in
‘Final Seniority List’ published on 24.08.2006 by PWD given the fact that
Applicant had been appointed on ‘Contract Basis’ on 28.05.1996 which
was much later than both ‘Respondent No.2’ and ‘Respondent No.3’.
However, this did not happen because Applicant as well as ‘Respondent
No.2’ and ‘Respondent No.3” were all given Inter-Se Seniority’ based on

their respective ‘Dates of Joining’ on cadre posts of ‘Junior Engineers
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(Civil) PWD’ and continuous service as per provisions of ‘MCS (Seniority)

Rules 1982’

26. The criteria based on initial ‘Date of Appointment’ of ‘810 Junior
Engineers (Civil)’ who had been serving on ‘Contract Basis’ which had
been suggested for determination of their ‘Inter-Se Seniority’ by ‘Revenue
& Forest Department (Earthquake Rehabilitation Celll GR dated
14.07.1998’ was based on executive decision was reduced to state of
impertinence when ‘Junior Engineers (Civil) PWD’ joined on cadre posts
after receiving ‘Appointment Orders’. The names of all such ‘Junior
Engineers (Civil PWD’ including Applicant and ‘Respondent No.2’ and
‘Respondent No.3’ came to be included in ‘Draft Seniority List’ published
on 28.05.2003 based on ‘Date of Joining’ on cadre posts and after
Objections & Claims were duly examined the Final Seniority List’
published on 24.08.2006 had considered ‘Dates of Joining’ on cadre
posts of ‘Junior Engineers (Civill PWD’ by relying upon ‘General
Principles of Seniority’ under ‘MCS (Seniority) Rules 1982’. Thus, the
‘Doctrine of Occupied Field’ came to be upheld with publication of ‘Final

Seniority List’ of ‘Junior Engineers (Civil) PWD’ on 24.08.2006.

27. The ‘Final Seniority List’ of ‘Junior Engineers (Civil) PWD’ who had
joined cadre posts of PWD during 01.04.1996 to 31.03.2003 including
Applicant and ‘Respondent No.2” & ‘Respondent No.3’ had been
published on 24.08.2006 based only on their respective ‘Dates of
Joining’. The criteria was completely in accordance with ‘MCS (Seniority)
Rules 1982’ and was used to also publish ‘Final Seniority List’ on
18.06.2010 of those ‘Junior Engineers (Civil’ PWD who had joined
subsequently during period from 01.04.2003 to 31.03.2007 as is evident
from preamble to PWD Government Circular dated 03.02.2023 about
publication of revised provisional ‘Draft Seniority List’ of ‘Junior
Engineers (Civil) PWD’ as on 01.01.2022. The contents of it’s ‘Para 1’ are

as under :-
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“Tesiteter diep@A el Blete BRIl (FUR) AaoiEl ©.09.08.9%08 A 39.03.9%%§ A
wrenaelel 3ifda seardl §.09.0¢.2009 Asten uRumwE ARig HoE et 3@, §.09.08.
9%R& a 39.03.2003 A Hlcnael= 3ifFA et AR 2. ¥.0¢.R008 =1 T uR Uil Hi¥g BRI
3etett 32, 2.09.08.2003 & 39.03.200(9 AT Hict@el=d 3ifad Sttadr =A@ £.9¢.08. 2090 =1 HA
Uf3uziehieaRl UiHE BIOA 3eleit 3R, 2.09.08.2009 A 39.92.2098 Al Hliow@eliht arcyd sttsdr At
f8.2¢.00.209% A=l oAal uRusipiar ui¥ig HRvd 3lclel 3R, dAd Hielts NMHBRIAT (R0uc)
Taoti=n Hestlelist f€.09.0¢.2009, &.28.0¢.200¢, {€.9¢.05.2090 @ &.2¢.09.209% Ash uRHeE BeAcAl

SUtedl AriHAE am ANt spain Q d 39 Al YSiusbEeE A JLRUI HUAT e 3pd.”

28. The preamble of PWD Government Circular dated 03.02.2023°
thus acknowledges the publication of successive ‘Final Seniority Lists’ of
cadre of ‘Junior Engineer (Civil PWD’ initially on 01.08.2001, then on
24.08.2006 and last on 18.06.2010 based on the ‘General Principles of
Seniority’ of then applicable ‘MCS (Seniority) Rules 1982’. However, it
also concedes the fact that the subsequent ‘Draft Seniority List’ of cadre
of Junior Engineers (Civil PWD’ for period from 01.04.2007 to
31.12.2014 had remained at the draft stage and further due to several
instances of ‘Modification/Changes’ to seniority of certain ‘Junior
Engineers (Civil PWD’ having been approved in the interregnum, it
became necessary to incorporate all of them in turn leading to
publication of fresh provisional ‘Draft Seniority List’ of ‘Junior Engineers
(Civil) PWD’ on 01.01.2022 by Government Circular PWD dated
13.07.2022. The contents of Para 2 are as under :-

R TR, AR Aq (Wedd Afewde) FmwEel, 029 Aefld RS TS Bets BRI

(TR Aaor= f2.09.0¢.2009, .28.0¢.200€ @ &.9¢.0§.2090 A=Al WRUSHETR UREE B0

eteRn 3ifiH SAssarEn a &.2¢.009.2094 Atz uRuzwEa AR BRI ! alcgdl SR

A AL A PANEA BlTEAERAS FASAT AeLFAL YedusIbleadl BRI etell JLRM THBIA HS
ot 3Rl () Aaotdt e 09.09.202 Al AYRA TSl A FeHiehat et 32 AR

f2=ties 93.009.20R Aci= WRTSHER HiHes BT 3etel 3R, ”

29. The fresh provisional Draft Seniority List’ of cadre of ‘Junior
Engineers (Civil) PWD’ which was published on 13.07.2022 had curiously
adopted some ‘Hybrid Criteria’ as is evident from above for re-
determination of Inter-Se Seniority’ of those from amongst ‘810 Junior
Engineers (Civil) who had earlier served on ‘“Contract basis’ under
‘Earthquake Rehabilitation Programme’ of ‘Revenue & Forest
Department’. The absorption of these ‘810 Junior Engineers (Civil)’ had

been permitted by way of executive decision based on relaxation of
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important terms and conditions for appointment to cadre post of ‘Junior
Engineer (Civil)’ of (i) PWD’, (ii) Trrigation Department’ and (iii) ‘Water
Supply & Sanitation Department’. The contents of Para 3’ of PWD
Government Circular dated 01.01.2023 which admits of adopting this

atypical ‘Hybrid Criteria’ is reproduced below:-

“a{epu getd el brigsaidald A1 RN BRI siiclcal biete iBRIdlE 8 Yeidde ®eal, Fedel d deileiol
U f2.23.0%.9]%¢ 3= UiHE Belcdl HebU Jelciiel BRIBAIAI B! Blets BEa=n sifas Jauia
ARG Siedl Jit Al B A3Tid et ABRIE, PRt Adl (Saaad fafemer=)  fermeteett, 2029 @l
WADTAR A SitsaHe) 206 Fidad ervad 3Melel 308, A el Keties 93.009.2022 Aslt uiHg Belel
IRl Sl AR ShAEHE Sgel Sl AMRd. ARG, €.93.009.2022 Asie qRusicbed uiHg &0
et wlerss 3l (Rnue) Aaotdt £.09.09.20R Astd! drgzdl teat Jt 3l AR Ssar JAA
Bl JHRUIR &.29.00.2022 A5t Fotlda doiat Yigusew siftpiia wwaa Aa smg. &.93.00.2022
sl uRumsE aiig detedl £.09.09.202R Jshell ATYRRN SUSAl ARAA HHAFHE A Taet ASTA
8353 A IRUSGE [6.09.09.2022 SN ARG STTARHL TS stiseiel < uRivne-%’ v Jeuia wwa
g5 AfAg o Ad 318,

30. The revised provisional ‘Final Seniority List’ as on 01.01.2022 of
‘Junior Engineers (Civil PWD’ published by PWD Government Circular
dated 15.06.2023 has continued to rely upon the ‘Hybrid Criteria’
mentioned above to re-determine the ‘Inter-Se Seniority’ of ‘Junior
Engineers (Civil PWD’. The ambiguous phraseology used in PWD
Government Circular dated 15.06.2023 for re-determination of ‘Inter-Se

Seniority’ of ‘Junior Engineers (Civil) PWD’ reads as follows :-

‘TR 3{HU GEcE BRIBHIATA BN Hets PR (RU) FaUE Frimid siiciel 3B E=E #gdd
q gEfaeiol / 8iebu Yeldde! el AR feeties 98.019.93]¢ iz et FioRldiel dedete @R a f.23.0%.
9]%¢ Asiten uRusiehied URAE Delcl U YslaHel hRIEbHIId BhalEl Hhietts R it FaRa
JERIb eI Aellel ha Feild B3sel, AR FABRIE, AllRes Al (Sssaz faferads) rmetaett, 029

@A 6.3 @ 8 A AEA SETH SUTEAAL FAE 0T 3l 318,

31. The terms & conditions for absorption on cadre posts, fixing of
seniority of ‘810 Junior Engineers (Civil)’ who had been appointed on
‘Contract Basis’ under ‘Earthquake Rehabilitation Programme of Revenue
& Forest Department had happened after relaxation of important terms
and conditions of eligibility and selection procedures as mentioned in
‘Revenue & Forest Department (Earthquake Rehabilitation Cell) GR dated
14.07.1998°. The common ‘Seniority List’ published by ‘Revenue and
Forest Department (Earthquake Rehabilitation Cell) Government Circular

dated 23.09.1998’ could not have been juxtaposed imaginatively as has



17 0.A.787/2023

been done by PWD Government Circular dated 15.06.2023 of PWD for
publication of ‘Final Seniority List’ of cadre of ‘Junior Engineers (Civil)
PWD’ by giving complete go by to ‘Doctrine of Supremacy of Rules’ as
now applicable ‘MCS (Regulation of Seniority) Rules 2021’ has been

framed under ‘Article 309’ of the ‘Constitution of India’.

32. The ‘Final Seniority List’ of cadre of ‘Junior Engineers (Civil) PWD’
published on 24.06.2006 was for those who had joined on cadre posts
between 01.04.1996 to 31.03.2003 which included Applicant as well as
‘Respondent No.2’ and ‘Respondent No.3’. However, criteria suggested
for ‘Inter-Se Seniority’ of ‘810 Junior Engineers (Civil)’ who had earlier
served on ‘Contract Basis’ in ‘Earthquake Rehabilitation Programme’ of
Revenue & Forest Department and later absorbed by relaxing important
terms and conditions of eligibility and selection procedures by ‘Revenue
& Forest Department (Earthquake Rehabilitation Celll GR dated
14.07.1998’ was brazenly violative of ‘Doctrine of Occupied Field’ due to
existence of then applicable ‘MCS (Seniority) Rules 1982’ and naturally
was short lived till publication of ‘Final Seniority List’ of cadre of ‘Junior
Engineers (Civil) PWD’ on 24.08.2006. The then applicable provisions of
‘Rule 4(1)’ of MCS (Seniority) Rules, 1982’ which were as follows :-

“4. General principles of seniority:- (1) Subject to the other provisions of these rules,
the seniority of a Gouvt. servant in_any post, cadre or service shall ordinarily be
determined on the length of his continuous service therein:

Provided that, for the purpose of computing such service, any period of absence from
the post, cadre or service due to leave, deputation for training or otherwise or on
foreign service or temporary officiating in any other post shall be taken into account,
if the competent authority certifies that the Gout. servant concerned would have
continued in the said post, cadre or service during such period, had he not
proceeded on leave or deputation or been appointed temporarily to such other post:

Provided further that, the service, if any, rendered by him as result of a fortuitous
appointment (except in a case where the competent authority certifies that it was not
expedient possible or practicable to _make a reqular appointment strictly in
accordance with the ratio of recruitment as prescribed in relevant recruitment rules,
with the brief reasons recorded therefor), shall be excluded in computing the length
of service and for the purpose of seniority he shall be deemed to have been
appointed to the post or in the cadre or service on the date on which his reqular
appointment is made in accordance with the provisions rules.”
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The postulate that continuous service in cadre is the corner stone
for placements on Seniority Lists of Government Servants have been
applicable since long under ‘Rule 4(1)’ of ‘MCS (Seniority) Rules 1982’
now stands re-affirmed through incorporation of ‘Determination of
Seniority of Government Servants’ based on length of continuous service
under Rule 3’ of ‘MCS (Regulation of Seniority) Rules 2021°. The
supremacy of the principle of ‘length of continuous service’ in any cadre
of Government Servants leaves no room for any aberrations as has been
attempted by placing reliance on ‘Hybrid Criteria’ selectively only for
those ‘Junior Engineers (Civil)l PWD’ who had been absorbed on cadre
posts as per ‘Revenue & Forest Department (Earthquake Rehabilitation
Cell) GR dated 14.07.1998’ upon regularization of their earlier fortuitous
appointment so as to enable them to be serve continuously in cadre of

‘Junior Engineers (Civil) PWD’.

33. The ‘MCS (Regulation of Seniority) Rules, 2021’ framed under
‘Article 309’ of ‘Constitution of India’ have been brought into effect by
‘Notification’ published by GAD on 21.06.2021. The contents of ‘Rule 3’
of ‘MCS (Regulation of Seniority) Rules, 2021’ reads as follows:-

“3. Determination of Seniority of Government Servant according to
his Length of Continuous Service.- Subject to the other provisions of
these rules, the seniority of a Government Servant in any post, cadre or
service shall ordinarily be determined according to the length of his
continuous service therein.”

34. The Statute or Rules or Executive Instructions which govern
determination of ‘Seniority List’ of ‘Government Servants’ must be valid
both constitutionally or otherwise. As far as constitutional validity of
‘Seniority List’ is concerned; they are required to be tested against ‘Article
14’ and ‘Article 16’ of ‘Constitution of India’; yet in some cases, they
might have to pass the test of other provisions namely ‘Article 309’ or
‘Article 148’ of ‘Constitution of India’. Hence, to arrive at an unassailable

conclusion about the legal validity of provisional ‘Final Seniority List’ of
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‘Junior Engineers (Civil) PWD’ published on 15.06.2023, we rely on the

following landmark Judgments of Hon’ble Supreme Court of India.

«

a)

The Hon’ble Supreme Court of India in H.V. Pardasani v/s Union of

India 1985(2) Serv LR 43 at 46 (SC) emphasized that statutory rules will have

to be strictly observed and when criteria is laid down in the statutory rules, the

same will have to be followed. The important observations are as follows :-

b)

“There is no dispute that in the absence of any special provision regulating
determination of seniority, length of continuous service in any particular
grade would be the basis for determining seniority in that grade. The
legal position is equally settled that if a rule prescribes a method of fixation
of inter se seniority, the normal practice would not apply and the rule shall
prevail, obviously subject to its constitutionality”.

The Hon’ble Supreme Court of India in Union of India v. H.R.

Patankar & Ors. (1985 SCC (L&S) 19) has again emphasized on the ‘Supremacy

of Rules’ by recording following observations as follows :-

c)

“It is now well settled law that even if there are no statutory rules in force
for determining seniority in a Service or even if there are statutory rules
but they are silent on any particular subject, it is competent to the
Government by an executive order to make appropriate Seniority Rules or
to fill in the lacuna in the statutory rules by making an appropriate
seniority rule in regard to the subject on which the statutory rules are
silent.”

Execution instructions cannot override a conflict with statutory rules
e.g. when the statutory rule expressly providing for fixing seniority on the
basis of date of appointment was sought to be altered by Government
Orders by taking into account past service. Inter-departmental
communications (e.g. letters) cannot override express provisions of
statutory regulations and direct a different principle to be adopted.”

The Hon’ble Supreme Court of India in DP Sharma V/s UOI [1985] (2)

Serve I.R.43 at 49 (SC) has emphasized on principles of reasonableness and

fairness and frowned upon use of retrospective criterion for determination of

seniority by making the following authoritative observations :-

“57. The general rule is if seniority is to be regulated in a particular
manner in a given period, it shall be given effect to, and shall not be
varied to disadvantage retrospectively.

58. Inter se seniority has been determined under statutory
regulations, a subsequent circular purporting to override such
determination has been held to be ultra vires.”



20 0.A.787/2023

(d) The Hon'ble Supreme Court in K. Meghachandra Singh & Ors. Versus
Ningam Siro Ors, Civil Appeal No.8833-8835 of 2019, while determining
Inter-Se Seniority’ of Direct Recruits vis-a-vis Promotees relied on it’s earlier
judgments of Jagdish Chandra Patnaik Vs. State of Orissa (1998) 4 SCC
456, Suraj Prakash Gupta & Ors. vs. State of J&K & Ors (2000) 7 SCC
561 and Pawan Pratap Singh and Ors. Vs. Reevan Singh & Ors 3 (2011) 3
SCC 267 and observed as follows :-

“These three judgments and several others with like enunciation on the
law for determination of seniority makes it abundantly clear that under
Service Jurisprudence, seniority cannot be claimed from a date when the
incumbent is yet to be borne in the cadre.”

(e) The Hon’ble Supreme Court of India in K. Madalamithu V/s State of
TN, (2006) 6 SCC 558 held that person who is appointed temporarily to
discharge the functions in a particular post without recourse to the recruitment
rules, cannot be said to be in service till such time as his appointment is
regularized. The pivotal importance of regularizations of services for

determination of Inter-Se Seniority’ was emphasized as follows :-

“It stands to reason that a person who is appointed temporarily to
discharge the functions in a particular post without recourse to the
recruitment rules, cannot be said to be in service till such time his
appointment is regularized. Therefore, it is only from the date on which his
services are regularized that such appointee can claim seniority over those
appointees subsequently. In the instant case the authorities, on the
strength of the several Government Orders giving retrospective effect to the
regularization of the promotees, have taken the date of initial appointment
of such promotees as the starting point of their seniority. In our view, such
a course of action was erroneous and contrary to the well established
principles relating to determination of seniority.”

) The Hon’ble Supreme Court of India in Maloom Lawrence Cecil
D’souza V/s UOI (361) advocated that settled seniority should not be easily

unsettled by making the following pertinent observations:-

“Although security of service cannot be used as a shield against
administrative action for lapses of a public servant, by and large one of the
essential requirements of contentment and efficiency in public services is a
feeling of security. It is difficult no doubt to guarantee such security in all
its varies aspects, it should at least be possible to ensure the matters like
once’s position in the seniority list after having been settled for once
should not be liable to be reopened after lapse of many years at the
instance of a party who has during the intervening period chosen to keep
quiet. Backing up old matters like seniority after a long time is likely to
result in administrative complications and difficulties. It would therefore
appear to be in the interest of smoothness and efficiency of service that
such matters should be given a quietus after lapse of some time”.
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(g The Hon’ble Supreme Court of India in AB Krishna V/s State of Karnatak,
JT 1998 (1) SC 613 has emphasized about the doctrine of ‘Doctrine of Occupied Field’
in the context of the rule making function under ‘Article 309’ of ‘Constitution of India’

by recording the following observations :-

“The question before the Court was whether the general rules made under Article
309 would prevail over those made under Section 39 of the Fire Force Act, 1964.
It was held that the rules made under the Fire Force Act, 1964 would prevail in so
far as the members of the Fire Service were concerned since those rules occupied
the field relating to conditions of employment of members of Fire Services and also
because being special rules made earlier they could not be abrogated by the later
general rules- Generalia specialibus non derogant.

(h) The Hon’ble Supreme Court of India in SK Nausad Rahaman & Ors V/s
Union of India & Ors in Civil Appeal No.1243/2023 has lucidly explained the well-
established principle hierarchy of Law, Rules and Executive Instructions by

affirmatively observing as follows :-

“28. Fourth, norms applicable to the recruitment and conditions of service of
officers belonging to the civil services can be stipulated in:

(i) A law enacted by the competent legislature;

(i) Rules made under the proviso to Article 309 of the Constitution; and

(iii) Executive instructions issued under Article 73 of the Constitution, in the
case of cwil services under the Union and Article 162, in the case of civil
services under the States.

Fifth, where there is a conflict between executive instructions and rules
framed under Article 309, the rules must prevail. In the event of a conflict
between the rules framed under Article 309 and a law made by the
appropriate legislature, the law prevails. Where the rules are skeletal or in
a situation when there is a gap in the rules, executive instructions can
supplement what is stated in the rules.

29. Sixth, a policy decision taken in terms of the power conferred under Article
73 of the Constitution on the Union and Article 162 on the States is subservient to
the recruitment rules that have been framed under a legislative enactment or the
rules under the proviso to Article 309 of the Constitution.”

35. The revised provisional ‘Draft Seniority List’ published on
03.02.2023 and provisional ‘Final Seniority List’ published on
15.06.2023 of ‘Junior Engineers (Civil) PWD’ should have been prepared
and published by PWD by strictly remaining within the outlines
circumscribed by ‘Rule 3’ of ‘MCS (Regulation of Seniority) Rules 2021’
which is based exceptionally on unassailed criteria of ‘length of

continuous service’ in any cadre of Government Servants in any post,
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cadre or service. The supremacy of ‘Rule 3’ of ‘MCS (Regulation of
Seniority) Rules 2021’ cannot be challenged through any fresh attempt to
re-determine the ‘Inter-Se Seniority’ of ‘Junior Engineers (Civil) PWD’
either by relying on criteria fixed by executive decision at the time of their
absorption in cadre posts or even by relying on Rule 4(4)(a)’ of ‘MCS
(Regulation of Seniority) Rules 2021’ which is clearly applicable only to
cases of ‘Deemed Dates of seniority of those from ‘Select List’ who are
promoted to next ‘Higher Post’ but later than his juniors; as there was no
evidence of promotion having been granted to Applicant or Respondent
No.2 and Respondent No.3 at the time of absorption for ‘810 Junior
Engineers (Civil)’ in (i) PWD’, (ii) Irrigation Department’ and (iii) ‘Water
Supply and Sanitation Department’ by ‘Revenue & Forest Department

GR dated 14.07.1998".

36. The catena of Judgments of Hon’ble Supreme Court of India
referred to above clear the haziness created by publication of revised
provisional ‘Draft Seniority List’ on 03.02.2023 and provisional ‘Final

Seniority List’ published on 15.06.2023 of ‘Junior Engineers (Civil) PWD’.

37. The placements in the earlier ‘Seniority List’ of ‘Junior Engineers
(Civil) PWD’ could not have been re-set after successive Final Seniority
List’ had been published on 24.08.2006 and 18.06.2010. The ‘Seniority
List’ of ‘Government Servants’ grow in organic manner and it is built up
in stages as elaborated by ‘Policy Guidelines’ in GAD GR dated
21.10.2011 by emphasizing on stacking of the last ‘Draft Seniority List’
on top of the last ‘Final Seniority List’. Further, the Hon’ble Supreme
Court of India has forewarned against reopening of settled Seniority List
after long time and advocated quietus after lapse of some time which has
certainly not been observed by PWD which published revised provisional
‘Draft Seniority List’ on 03.02.2023 and provisional ‘Final Seniority List’
on 15.06.2023 of cadre of Junior Engineers (Civil) of PWD’.
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38. The revised provisional ‘Draft Seniority List’ published on
03.02.2023 and provisional ‘Final Seniority List’ published on
15.06.2023 of ‘Junior Engineers (Civil) of PWD’ as elaborated above
infringes on both (a) ‘Doctrine of Occupied Field’ and (b) ‘Supremacy of
Rules’ as terms and conditions fixed by executive decision for absorption
of ‘810 Junior Engineers’ in (i) ‘PWD’, (ii) ‘Irrigation Department’ and (iii)
‘Water Supply & Sanitation Department’ by ‘Revenue and Forest
Department (Earthquake Rehabilitation Cell) GR dated 14.07.1998 and
publication of common ‘Seniority List’ by ‘Revenue & Forest Department
(Earthquake Rehabilitation Cell) Circular dated 23.09.1998’ cannot be an
excuse for conjecturing up atypical ‘Hybrid Criteria’ to re-determine long
settled Inter-Se Seniority’ of ‘Junior Engineers (Civil) PWD’ including of
Applicant and ‘Respondent No.2’ and ‘Respondent No.3’. The provisions
of Rule 3’ of MCS (Regulation of Seniority) Rules 2021’ cannot be
breached in any circumstances and must prevail as highlighted in
various landmark Judgments of Hon’ble Supreme Court. The rules or
even executive instructions governing Seniority List of Government
Servants from perspective of ‘Constitution of India’ are not only required
to be valid under ‘Article 14’ and ‘Article 16’ of ‘Constitution of India’ but
in some cases, are required to pass the tests of ‘Article 309’ or ‘Article

148’ of ‘Constitution of India’.

39. The revised provisional Draft Seniority List’ published on
03.02.2023 and provisional ‘Final Seniority List’ published on
15.06.2023 for cadre of ‘Junior Engineers (Civil PWD’ for reasons
explained above stand despairingly infirm and are hereby quashed and
set aside with directions that fresh ‘Draft Seniority List’ of ‘Junior
Engineers (Civill PWD’ be prepared and published within next ‘Eight
Weeks’ stringently in observance of provisions of ‘MCS (Regulation of

Seniority) Rules 2021’ and extant ‘Policy Guidelines’ issued by GAD.

40. The grievance of Applicant is also about not being promoted to

cadre of ‘Sub-Divisional Officer, PWD’ although he has always been



24 0.A.787/2023

senior to both ‘Respondent No.2” and ‘Respondent No.3’. The last ‘Final
Seniority List’ of ‘Junior Engineers (Civil) PWD’ published on 18.06.2010
which had remained unaltered till publication of provisional ‘Draft
Seniority List’ of Junior Engineer (Civil)] of PWD’ on 13.07.2022 and
based on which the name of Applicant came to be included at ‘Serial
No.21’ in “Zone of Consideration’ for promotion to cadre of ‘Sub-
Divisional Officer, PWD’ has to be used now as the reference ‘Seniority
List’ till the publication of fresh ‘Draft Seniority List’ of ‘Junior Engineers
(Civil) PWD’ who had formed on cadre posts upto 31.03.2007. Against
this backdrop, considering that ‘Respondent No.2” and ‘Respondent No.3’
have already been promoted to cadre of ‘Sub-Divisional Officer, PWD’
only after their seniority was re-fixed now in all fairness to Applicant, the
‘Special Meeting of DPC’ must be convened by PWD within next ‘Two
Weeks’ to consider giving ‘Ad-Hoc Promotion’ to Applicant to cadre of
‘Sub-Divisional Officer, PWD’ pending publication of fresh ‘Draft Seniority
List” of ‘Junior Engineers (Civill PWD’ within next Eight Weeks’
stringently as per ‘MCS (Regulation of Seniority) Rules 1921°. Hence,

the following order.

ORDER

(A)  The Original Application No.787 of 2023 is Allowed.

(B) The revised provisional ‘Draft Seniority List’ published on
03.02.2023 and provisional Final Seniority List’ published
on 15.06.2023 of ‘Junior Engineers (Civil PWD’ based on
‘Hybrid Criteria’, and not ‘Date of Joining’ and ‘Continuous
Service’ in cadre of Junior Engineers (Civil) PWD’ are hereby

quashed and set aside.

(C) The ‘Special Meeting of DPC’ to be convened by PWD within
next Two Weeks’ to consider eligibility of Applicant for ‘Ad-
Hoc Promotion’ to cadre of ‘Sub-Divisional Officer’ PWD

based on placement of Applicant at ‘Serial No.21’ of Zone of



(D)
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Consideration’ notwithstanding time of ‘Eight Weeks’ granted
for publication of fresh ‘Draft Seniority List’ of ‘Junior

Engineers (Civil) PWD’.

No order as to Costs.

Sd/- Sd/-
(DEBASHISH CHAKRABARTY) (MRIDULA BHATKAR, J.)
Member-A Chairperson

Place: Mumbai
Date : 11.11.2024
Dictation taken by : S.K. Wamanse
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